
157

Sovereignty and
the European People

The most complex issues associated with the possible creation of a
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reflection appears all the more urgent in the light of the difficulties that
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proposals of acts, launches extensive rounds of consultations, in particu-
lar of “civil society”, regularly publishes its findings, reports and studies
on the Internet, and every year issues a long, pedagogical account of its
activities. The Council, meanwhile, is becoming more and more open,
circulating details of its activities, even though its decisions are still taken
behind closed doors. At national level — this applies in France at least —
increasingly efficient circulation of information about European activi-
ties is guaranteed by the government, but also, and above all, by the
parliamentary delegations that regularly catalogue the legislative activity
of the Union and publish very detailed studies and reports.

The adoption of the European Charter of Human Rights and the
undertaking, by the Commission, the Parliament and the Council, to
respect this charter in spite of its non-binding character have led to a
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to the current democratic power; second, that power must be concerned
with the general management of the interests of the State. If these two
criteria are not met, if the direction of the group is not based on these two
general principles, then the society in question will be democratic only in
its functioning, and not in its political essence. This is the problem that
today’s Union, in search of an identity, must confront.

Democracy Is Founded on a Political “Demos”.

Democracy, broadly speaking, is a system of government that, di-
rectly or indirectly, involves a group’s  members, or most of them, that
is to say the “demos” in the decision-making process.
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interests and particularities of each of its members; it does not refer to a
specific group within the global community, defined by particular pro-
fessional, religious or social characteristics. It is because it has a relation-
ship with the people, and thus with the holder of sovereignty, that
democracy assumes the political character that distinguishes it from
democracy understood as a mere method of decision making.

This political character is precisely what is currently lacking in
European democracy, as is shown by many aspects of the Treaties on
which the Union is based. First of all, in a legal sense, the members of the
EU are, in fact, not people, not potential citizens, but rather the states that
signed the Treaties on which the Community and the Union are based.
Legally, then, the European Union, being an international organisation,
albeit sui generis, is a body of states, not of individuals. Individuals are,
at most, only the Union’s indirect beneficiaries, for whom the member
states have established certain rights and duties. And since the European
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as lobbyists, and as workers who must not be subjected to discrimination.
And accordingly, they can expect to encounter many differences of
treatment, which depend on their geographical position (for example, on
whether they are inside or outside the Schengen area, or on whether or not
they come from regions that benefit from structural funds) or on the
professional category to which they belong (one may think, for example,
of the subsidies granted to farmers). In short, there is no such thing as a
true citizen of the European Union in the political sense. Individuals are,
rather, viewed in their specificity, and even in those instances in which
they are not considered purely in specific terms, it is never from a political



168



169

jeopardises this process, with the risk that the Union could be reduced to
the status of a large financial or commercial organisation. After all, “the
Europe of projects,” which was put forward as a way out of the crisis
triggered by the French and Dutch rejection of the Constitutional Treaty,
by proposing actions and setting targets in specific sectors (aeronautics,
transport, European patents, the fight against terrorism, etc.), firmly
places the idea of a non-political Europe on the table, not that of a society
that shares a common destiny.

The European Union created in 1992 has tried to extend the field of
Europe’s competences to more clearly political areas, such as the judicial,
police, military and diplomatic spheres. But this extension of competences,
still tentative, has remained outside the ambit of the European Commu-
nity, where there has been more integration and real transfers of sover-
eignty. This resistance on the part of the states returned to the fore at the
time of the drawing up of the 2004 Treaty, and it stops the Union from
dealing directly with the most important common political problems,
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power to implement acts, but only when this power is conferred on it by
the Council and only under the direct supervision of committees ap-
pointed by the Council. In this way, the executive power remains in the
hands of the Council (article 202 TCE).

Articles I-33 to I-37 of the 2004 Constitutional Treaty made a com-
plex distinction between general norms that fall within the competence
of the legislative power (laws and framework laws) and non-legislative
implementing norms, European and national (regulations, decisions,
delegated regulations and implementing regulations). But this distinction
still allowed the legislative authorities, the Parliament and the Council,
to adopt simple implementing acts, and the power of the Commission to
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place in an organisation like this: not having any real power, it cannot be
the representative of any people. But its existence has made it possible to
lay the foundations for a future political evolution. The creation of the
ECSC, followed by the EEC and the EAEC (Euratom), thus fulfilled two
main objectives, and the horizontal and vertical division of the competences
reflects the complexity of the situation in post-war Europe. These bodies
were not designed according to the classic concept of the separation of
powers, but according to a much more functional approach that sought to
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a move, people would be faced with a new construct as complex as the
current Union and European Communities, and how might they be made
to accept it?

Second — this is certainly another condition — an anomaly which has
existed since 1957 must be rectified. In all federal states, the most im-
portant competences, those that concern society as a whole, are assigned
to the federation, whihgtion —gbe or-basxispolin ssole, curru(exisTw
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“activities” of the Commission that are subject to Parliamentary control.
Furthermore, if control of the Commission’s implementing powers
remains within the framework of comitology, then this means that it is
required to answer for its actions only before teams of experts and not



177

vastly differing legal orders, which the monarchy was unable to unite.10

It would thus mean affirming the existence of a European people united
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setting out to replace them. The multi-ethnic nation is a concept familiar
to many federal states, like Canada and the former Yugoslavia.
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national governments, are placed on the same level as the constituent
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NOTES

1 Politics, III-8, 1279 b 19.
2 Commemorating a famous battle waged in this Pennsylvania town during the
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enon of consciousness that demands a common national affiliation, a
common religion, language, culture, and political awareness.9  States that
lack this national homogeneity are destined to encounter serious political
problems, as historians have pointed out, citing the Bismarckian Empire.
Naturalisation creates an attachment to the nation as an association of
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IV

Common destiny is the central issue in this discussion. But what, for
instance, is Germany’s common destiny based on? On two lost world
wars with all their killing and suffering perhaps? No, it is not that, seeing
as not everyone shared in this suffering: the capital owners came out of
these experiences unscathed, even strengthened. Could it be based on
Germany’s position at the heart of Europe? Again, the answer is no since
every state has a special geographical feature, but this can hardly be
considered its destiny. On the crimes committed in the name of Germany,
then? Certainly, these crimes still influence Germany’s position in the
world and are regarded — by some more than by others — as Germany’s
destiny. Nevertheless, it is hard to see how the prevailing opinion,
reflected in the above-reported deliberations of leading scholars of
constitutional law, can contribute to efforts to explain the past or master
the future.

Just like the borders in Africa, the East and Latin America, Europe’s
borders are largely the products of random developments determined by
diplomacy, political marriages, the possession of better weapons and so
on; in short, by developments always driven by the firm resolve of the
elites, never by the needs or wishes of the population. Even so-called
homogeneous states with natural borders, such as Italy, Spain and the
United Kingdom, are conglomerates of different population groups,
often in competition with each other, as is continually shown by the
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minorities (cuius regio eius religio); Jews were expelled, marginalised or
Christianised by force; Muslims were not tolerated anywhere. In the
USA, Huntington identifies the Hispanics’ reduction of the WASPs, the
White Anglo-Saxon Protestants, to a minority group as a real battle of
cultures.16

V

In political and economic terms, there has never been a united whole.
“The people” is the sum of its individuals, not a collective subject. The
expression “a nation of Krupps and Krauses,” which draws a distinction
between great industrialists, like Alfred Krupp, and simple working men,
is just one of the synonyms for the social disparities that have never been
resolved. There is no feeling of solidarity between the mega earners in the
big or global firms and the rest of the population. In fact, the former see
the latter as little more than a pliable mass that can help them to improve
their stock exchange ratings. But neither is there a feeling of solidarity
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treatment of women are widely considered unacceptable in this day and
age.19

Last but not least, regional identities are being rediscovered through-
out Europe, challenging the dominance of the national identities. Alex-
ander Grasse,20 who regards Italy’s regions as a modernising influence,
noted that a change of model was needed in this country, given that the
concept of the nation-state had, since the mid-nineteenth century, subor-
dinated all other forms of collective territorial identity there. These
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“war of liberation” against Napoleon were promoted as the central ideas
of Prussian statehood in order to give the population what was badly
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political affiliations. According to a poll conducted by the main German
television channel (ARD-Deutschlandtrend) in October 2006, 51 per cent
of Germans were dissatisfied with the German political system, and as
many as two-thirds regarded the country’s social system as unjust. That



195paid employee throughout his entire working life is, in solidarity terms,
quite unacceptable. And this does not apply only to Germany. How can
there be talk of solidarity if a company raises its board members’ pay by
30 per cent, while at the same time introducing longer working hours and
reduced pay for its employees in order to cut costs. There are many ex-
amples throughout Europe of such misguided developments in a market
controlled by the elites who profit from it. These same elites also
dominate the mass media and are thus able, in their own interests, to
influence public opinion on these and other issues, including environ-
mental ones, as was the case with Berlusconi. Faced with an increasing
number of environmental catastrophes — solely attributable to the
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in European and municipal elections in the state in which he resides, even
if he is not a national of that state, is one that concerns the citizen’s
relations with the state in question, not his relations with the Union’s
institutions.
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article I-27 of the constitutional treaty stated that the European Council,
taking into account the outcome of the elections to the European Parlia-
ment, should propose to the Parliament the name of a candidate — until
now the candidate has always been nominated by the Council acting by
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take decisions that carry any real weight. Many of the issues that affect
people’s wellbeing and that really affect their lives (one need only think
of the environmental problems we face) are now decided outside the
confines of Europe’s nation-states, and cannot be tackled with the in-
struments and resources that the nation-states have at their disposal. In
this way, on the one hand we have an increasingly weak national
citizenship, unable to embody the citizens’ right to make the decisions
that most profoundly affect the life of the national community, and, on the
other, a European citizenship which cannot compensate for this weakness
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tion. No proposal for changing the structure of the European Union,
unless it is advanced with a view to creating a European political power
and bringing about a relinquishing of sovereignty by the member states,
can now help to solve the problems set out above.

Therefore, texts like the Treaty establishing a Constitution for Europe
(and, even more so, the Reform Treaty), by setting out to make only minor
changes to the existing Treaties rather than to tackle the crucial question
of the relinquishing of sovereignty, and being designed with a Europe of
27 members, or even more, in mind, in other words for the present
European framework, is, by definition, bound to be entirely ineffectual.

The significance that many attached to the means through which the
text of the Draft Constitution was drawn up, i.e., to the Convention —
some saw the Convention as the expression of the constituent will of the
European peocon— also needsd to beplayheddowon.First,w the Conventior
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current framework. In other words, in the presence of 27 member states,
some of which are openly opposed to any form of political integration,
preferring instead to see Europe transformed into a purely economic area,
the question of a multi-speed Europe has to be raised.

But if, before we can even talk of citizenship and democracy, there
indeed has to be a political community, and thus a political power capable
of representing the citizens’ right to decide their own future, then a multi-
speed Europe can only mean the creation, by those states that wish to
pursue this project and that are willing to relinquish their sovereignty, of
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legitimacy.
On the other hand, the prospect of creating a federal core endowed

with limited competences, but with all the powers it needs to meet the
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Globalisation, International Law,
People and the State

THOMAS SCHMITZ

I. The World Order of States.

Let us imagine that a group of aliens (law professors from another
galaxy) were to visit Earth, wanting to explore its legal system. They
would soon discover that the world order of this planet rests upon a
fundamental, formal principle which is valid in every corner of the globe
and nowhere called seriously into question: the principle of the territorialandand d ins.. Evenis vipleerarincg9 Tw
[(Globalis vore it ofms humanityle ws f anothe Tm
-1.416 -1.653 Tw
(uniterebutuldvidederiousaps x(Lete se200uld rthctin mmunitieof apeo-s upon a)Tj43*
-0.1
(ps)l syssleeandb
[(plendependentf asoon eign
(ggoon nth, entitieofincipem. They)064T*
0.1and kTw
estsion: the )Tj
/5.7F2 1 12 7 Tw
(andansd d ins.)Tj
/ 0 7 Tf
0.834 64T*
0.1. Eaiplandanle wowhocaterea delimitereporlobarincipl anot7.99j
-18.312 a)Tj602*
0.1o vis’s surfacef asndanl of the w
(goon dinciplet htsiexclusiveepown dio ruleem. They)T61TD
0.0 asndanlpown ),ebutuio incipletsepown de wgeverowhys plaricter.isaorders upon a)Tj092*
0.1rudiw
(fud ihat the worlbaserebarpub
[cerion nr)18.2(nlie,vipleconceptem. They)045TD
0.0incpub
[cepown drefeprolawentiowhysio iplerule a gr soon eignggoon nth,em. They)0055D
0.0entity oon disnl of the wlet controls,discove wio say a gr sndanloon detseandand d lobe



211

eignty is absolute; as conceived by international law, it is inseparable
from statehood. Therefore, it can only be transferred part and parcel with
statehood. Some colleagues in the field of European law have developed
ideas of “shared”, “divided” or “pending” sovereignty, but these ideas are
just dreams. Dreams which, by the way, the Europeans could not realise
on their own because they would first have to change the foundations of
the existing legal world order. The world order of states might seem to be
outdated, even ridiculous, in the twenty-first century, but it is still in force.
So our alien law researchers will be disappointed: the blue planet is not
the homogenous and coherent beauty it looks to be from afar.

II. The Nation-State and the Challenge of Globalisation and Geo-
regionalisation.

For a long time, the subdivision of Earth into states (based mainly on
the ideological concept of the nation-state) was accompanied by a mind-
set that revolved entirely around the individual nation-state. Each state
concentrated on solving its own problems on its own. Responsible
cooperation with other states developed only sluggishly during the
second half of the twentieth century, as the increasingly global nature of
the single problems became clear. Today, it is obvious that the nation-
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1. The democratic deficit in the process of supranational integration.
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idea that the European Union is not and never will be, or must never
become, a federal state is dangerous because it provides an easy justifi-
cation for neglecting, in the integration process, the fundamental Euro-
pean values and ideas. The same is true of the stereotype of the EU as a
sui generis entity, which may be seen as nothing other than a capitulation
of science. The European Union might be the first entity of its kind but
it will not be the last. Already today, with the African Union, there exists
an organisation intended, sooner or later, to follow in the EU’s footsteps
and become a second supranational union, and there will be others in
other parts of the world. It is true that the Union is not a state. But it is close
to being a state and therefore as dangerous as a state. When we analyse
this situation thoroughly, we find that there could come a point at which
it is in the interest of our common values to change from the dynamic form
of organisation of the supranational union to the more stable federal state.
And we will find that in most cases it is more appropriate to transfer and
adapt the ideas that, in the past, were developed for the states, rather than
those developed for institutions based on public international law. In
short, the general theory of the state needs a new chapter containing a
general theory of the supranational union.6

3. The existence of a people at the level of the European Union.

In the general theory of the state, the notion of the “people” plays an
important role. Yet even now, on the eve of a European constitution, the
idea of a “European people” generates uneasiness. The idea of a
transnational people still appears rash — as lTj
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that belongs to a given governing entity. Traditionally, for us, the people
is the people of a state, that is the community of the citizens of the state
who support the state and are responsible for it. As such, it can but does
not need to be based on ethnic or cultural homogeneity, a common
language or a common history. It is the formal link constituted by their
common citizenship of the same governing entity that unites individuals
as a people. And just as national citizenship unites the citizens of a state
as the people of that state, so citizenship of the Union (art. 17 et seq. EC
Treaty) unites the citizens of the Union as the people of the European
Union. Hence there is no need to cite the common roots in antiquity,
Chnsh
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supported by its own people. The different peoples are imbricated
vertically one in another (like Russian dolls), as are their governing
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is required. This cannot be replaced blace9uldt beaccompaniced y0
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So, global international cooperation can be legitimised only indi-
rectly by the peoples of the states, through the national parliaments and
governments. And the legitimacy they confer is clearly weak if we
consider the high degree of mediation and the fact that many governments
represented in international institutions have no democratic legitimacy at
all. At the moment, it is hard to imagine that organisations like the UN or
the WTO will one day be democratic institutions. Vthould refrad ifromor
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